IN THE GENERAL SESSIONS COURT FOR KNOX COUNTY, TENNESSEE
DIVISIONS L IL, IIL, IV & V FEL ED

JUN 0
IN RE: PETITION OF THE KNOX COUNTY PUBLIC DEFENDER-- SWORN 6 2008
PETITION TO SUSPEND APPOINTMENT OF THE DISTRICT ByURTKA PHILLIPS, £k
DEFENDER TO DEFENDANTS IN THE KNOX COUNTY GENERAL ‘

SESSIONS COURT, MISDEMEANOR DIVISION.

MEMORANDUM OF LAW REGARDING COURT'S AUTHORITY TO GRANT
PUBLIC DEFENDER'S REQUESTED RELIEF

This Court has the authority to grant the relief that the Public Defender has requested in
his Sworn Petition. Tennessee Supreme Court Rule 13 ("Rule 13"), on which the Public
Defender has based his request for relief, sets out the standard for determining the occasions
when the Public Defender should not be appointed to represent an indigent defendant. Rule 13
contemplates that, when it is appropriate to appoint the Public Defender, the Court will appoint
the Public Defendef’spfﬁce rather than the individual lawyer or lawyers in that office who will
handle the case. Therefore, the Court has the power to determine, pursuant to Rule 13, that the

Public Defender's office cannot accept additional appointments because of its caseload.

Moreover, given the number of new clients whom the Public Defender is appointed to
represent on a daily basis, it would create a burden on the Court for the individual lawyers in the

Public Defender's office to attempt to make the requisite showing under Rule 13 on a case-by-

case basis, Indeed, the Court would be able to do little else than determine case-by-case whether

the lawyer has made that showing.

Furthermore, nothing in Rule 13 or the statutes governing the appointment of the Public
Defender requires that the Public Defender be available to accept appointments in all courts.
Nevertheless, to the extent that those statutes or any other state law could be construed as

requiring that the Public Defender be available in all courts, such law must yield to the standard
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set out in Rule 13. In promulgating Rule 13, the Tennessee Supreme Court exercised not only
statutory authority but also its inherent power to regulate the practice of law in Tennessee, a

power that, under well-established precedents, neither the executive nor the legislative branch of

the government may encroach upon or infringe.

L Rule 13 provides the standard for the Court to apply in determining whether
it is appropriate to appoint the Public Defender.

The Public Defender has based his request for relief in the Sworn Petition on Rule 13,

Section 1(e), which provides, in relevant part:

When appointing counsel for an indigent defendant pursuant to Section

1(e)(3), the court shall appoint the district public defender’s office, the state post-
conviction defender’s office, or other attorneys employed by the state for indigent
defense (herein “public defender”) if qualified pursuant to this rule and no conflict

- of interest exists, unless in the sound discretion of the trial judge appointment

of other counsel is necessary. . . .

The court shall not make an appointment if counsel makes a clear and
convincing showing that adding the appointment to counsel’s current workload
would prevent counsel from rendering effective representation in accordance with

constitutional and professional standards.

Sup. Ct. R. 13, § 1(e)(4)(A), (D) (emphasis added) (copy attached as Exhibit A).

Rule 13 contains both a mandatory and a discretionary aspect. If the Court determines

that the Public Defender has shown by clear and convincing evidence that he cannot represent an.

indigent defendant consistently with constitutional and professional standards,’ under the rule the

Court has no choice but to appoint private counsel. Even if the Court determines that the Public

! As the Court is aware, in his Sworn Petition the Public Defender discusses at length the constitutional and
professional standards that are implicated by excessive caseloads and workloads. rn re: Petition of Knox County
Public Defender (file date March 26, 2008), at 15-26. The Public Defender incorporates by reference the reasoning

and arguments contained in the Sworn Petition.
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Defender has not made the requisite showing by clear-and convincing evidence, the Court may,

in the exercise of its sound discretion, decline to appoint the Public Defender.

IL. Under Rule 13, the Court has the power to consider the caseload of the
Public Defender's office, rather than that of e_ach'individual lawyer in the
office, and to determine that the office cannot accept additional

appointments.

Rule 13 contemplates that, when appropriate, the Court is to appoint the Public
Defender's office, rather than an individual lawyer in that office, to represent an indigent
defendant. As the rule states, it is "the district public defender’s office" that is appointed. Sup.
Ct.R. 13, § 1(e)(4)(A) (emphasis added)>(see Exhibit A).

The Rule also states that "counsel" must make the requisite showing: As used in the
Rule, “counsel” is an inclusive term that stands for either the Public Defender’s office or the
private attorney appointed to represent the indigent defendant. The term does not only connote
an individual lawyer. For example, the Rule provides, “Appointed counsel shall continue to
represent an indigent party throughout the proceedings, including any appeals, until the case has
been concluded or counsel has been allowed to withdraw by a court.” Sup. Ct. Rule 13, § 1(e)(5)

(see Exhibit A). This means that, if appointed to represent a defendant, the Public Defender’s

'W“foi’c'e‘must're'pr'e‘se'nt'that‘deferrd'ant‘unti’l"th‘e*p’rO'C'e’e'd'ing'S‘héve‘b‘e‘en‘con'c*l‘u*d’e'djn’ot“tlw:at?m
individual lawyer in the office must do so. See Castro v. United States, 310 F.3d 900, 902 (6th
Cir. 2002) (copy attached as Exhibit B) ("When interpreting statutory language, a court should
interpret the statute as a coherent whole and give consistent meaning to terms throughout the
statute."); Bd. of Prof'l Responsibility v. Love, No. M2007-00790-SC-R3-CV, 2008 Tenn. LEXIS

323, ¥19-20 (Tenn. May 12, 2008) (copy attached as Exhibit C) (reaffirming prior holding that
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rules promulgated by Tennessee Supreme Court should be interpreted "in the same manner as
statutes").

Although Rule 13 uses singular language to describe the showing that the Public
Defender must make to demonstrate that he should not be appointed to represent a defendant, the
language dqes not compel! the conclusion that the Court must make this determination on a case-
by-case basis. In fact, because the Rule provides for the appointment of the office rather than
individual lawyers in the office, it is eminently reasonable to conclude that the Rule allows the
Court to determine Whether the showing has been made with regard to an aggregation of
defendants. |

Furthermore, the Public Defender is appointed to approximately forty-six (46) new cases
on average per day.” If the Public Defender were required to apply to the Court for relief under
Rule 13 separately for each new appointment, the Court would be able to do little else than
decide whether the Public Defender has made the requisite showing. Given the practical
impossibility of proceeding in that manner, it is again appropriate for the Court to interpret Rule
13 as allowing the Public Defender to attempt to make the requisite showing as to an aggregation

of defendants—in this case, indigent defendants in the Misdemeanor Division.

III.  Neither Rule 13 nor the statutes governing representation of indigent
defendants require that the Public Defender be available in all courts.

Nothing in the language of Rule 13 requires that the Public Defender be available to

accept appointments in all courts. Rule 13 refers to two statutory schemes that also apply to the

? Based on appointments for the first three-quarters of fiscal year 2008 (see Supplemental Affidavit of Issac Merkle
(file date May 27, 2008) (copy attached as Exhibit D)), the Public Defender's office, using a simple ratio (X / 8,579
=12/79), projects that it will have been appointed in approximately 11,438 cases for the entire fiscal year 2008,
Assuming a standard, 50-work-week year, with each work week containing 5 work days, there are 250 work days in
a year. Therefore, the Public Defender's office estimates it will have been appointed in approximately 46 cases per

day during fiscal year 2008 (11,438 /250).

21335_00/0701/DAL-000115_1 4




representation of indigent defendants: T.C.A. §§ 40-14-101 et seq. (copies of relevant statutes
attached as Exhibit E) and T.C.A. §§ 8-14-201 et seq. (copies of relevant statutes attached as
Exhibit F). With two possible exceptions, none of the provisions in either statutory scheme
require that the Public Defender be‘ available in all courts.

The first potential exception arises out of T.C.A. § 40-14-202(a), which provides that,
when an indigent defendant has been charged with a felony, “the court shall appoint to represent
the accused either the public defender, if there is one for the county, or, in the absence of a public
defender, a compétent attorney licensed in the state.” It is possible to read this provision as
requiring that the Public Defender be appointed to represent an indigent defendant accused of a
felony if there is a Public Defender’s office in the county in which the case is being prosecuted.
Nevertheless, the Court could not appoint the Public Defender’s office if it had a conflict under
Tennessee Rule of Professional Conduct (“TRPC”) 1.7 (copy attached as Exhibit G).
Furthermore, the phrase, “in the absence of a public defender,” can mean that the Public
Defender’s office is not available to represent the defendant because of a conflict of interést, an
excessive.caseload, or some other, valid reason. Therefore, T.C.A. § 40-14-202(a) does not

require the appointment of the Public Defender.

The second potential exception arises out of the statutes governing representation in cases

involving multiple indigent defendants. T.C.A. § 8-14-205(e) provides, in relevant part:

In any case or proceeding wherein there is more than one (1) indigent person
accused, one (1) such person shall be represented by the district public
defender’s office, and the court shall appoint an attorney to represent such
other indigent persons. Such other indigent persons may also be represented by
the district public defender’s office; provided, that the court makes an affirmative
finding prior to the appointment that no conflict of interest exists and it appears
there is good cause to believe no conflict of interest is likely to arise.
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Tenn. Code Ann. § 8-14-205(e) (emphasis added). It is possible to read this section to require
that the Court appoint the Public Defender’s office to represent at least one of the indigent
defendants. Again, however, the Court could not appoint the Public Defender’s office if it were
conflicted as to all defendants under TRCP 1.7, Further, T.C.A. § 8-14-205(d) provides that, in
lieu of appointing the Public Dgfender’s office, the court may appoint private counsel “as
provided by law.’f Such “law” includes not only the Tennessee Rules of Professional Condubct‘
but also Rule 13 of the Tennessee Supreme Court Rules, both of which allow the Court not to

appoint the Public Defender’s office. Therefore, T.C.A. § 8-14-205(e) does not require the

appointment of the Public Defender’s office.

IV. To the extent that a statute or other state law conflicts with Rule 13, that law
must yield to the standard in Rule 13.

To fhe extent that thg statutes discussed above or other sources of state law could be
construed as requiring that the Public Defender be available in all coﬁrts to accept appointments,
such law must yield to the standard set out in Rule 13 for determining when it is not appropriate
to appoint the Public Defender. The Tennessee Supreme Court promulgated Rule 13 pursuant to

a statutory grant of authority. T.C.A. § 40-14-206 provides that the Supreme Court may

promulgate rulesto-accomplish-the-purposes-of-the-statutes-governing representation-for-indigent
defendants.

It is clear, however, that, in promulgating Rule 13, the Supreme Court also exercised a
more deeply seated power, one rooted in the state constitution and its organization of the state
government. The Supreme Court has ‘;ime and again recognized its “inherent supervisory power
to regulate the practice of law” in this state. Doe v. Bd. of Prof’l Responsibility, 104 S.W.3d 465,

469 (Tenn. 2003) (copy attached as Exhibit H); Brown v. Bd. of Prof’l Responsibility, 29
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S.W.3d 445, 449 (Tenn, 2000) (copy attached as Exhibit I); In re Petition of Burson, 909
S.W.2d 768, 773—74 (Tenn. 1995) (copy attached as Exhibit J); see Belmont v. Bd. of Law
Examiners, 511 S\ W.2d 461, 463—64 (Tenn. 1974) (copy attached as Exhibit K).

The Belmont case involved a conflict between a Supreme Court rule and a statute, both of
which governed the ability of an unsuccessful bar examinee to re-take the bar exam. 511
S.W.2d at 462. Resolving the conflict between the two provisions in favor of its rule, the

Supreme Court held:

The law is clear, therefore, that an act of the legislature in aid of the inherent
power of the judiciary is constitutional; but one that conflicts with and supersedes
the Court’s declared requirements, and constitutes an attempted exercise of
powers properly belonging to the judicial branch by the legislative branch of
government violates Article II, Section 2 and Article VI, Section 1 of the

Constitution of Tennessee.

Id at 464.

In this case, the authority on which the Public Defender feliés, Rule 13, regulates the
practice of law in a specific situation—the representation of indigent criminal defendants.
Therefore, in promulgating this rule, the Supreme Court exercised not only its authority under
section 40-14-206 but also its inherent authority over the practice of law in Tennessee. To the

extent that a statute or other state law conflicts with the power Rule 13 gives to a court to decline

to appoint the public defender, that law is void.

V. The budgetary concerns of the State cannot supersede the requirements of
Rule 13. '

Implicit in the May 14, 2008, letter from the Attorney General’s office to the Court (copy

attached as Exhibit L) is that the Court must consider the fiscal impact of suspending
appointments of the Public Defender to represent defendants in the Misdemeanor Division. The

Public Defender is certainly sensitive to the budgetary crisis that the State is experiencing. The
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Public Defender submits, however, that budgetary concerns cannot trump the requirements of
Rule 13 and the constitutional and professional standards on which it is based.

In fact, a former Chief Justice of the Tennessee Supreme Court has opined on the
interplay between budgetary concerns and the provision of legal representation to indigent
deféndants. In a series of memoranda issued in 1991, the office of then-Chief Justice Lyle Reid
offered guidance to state criminal trial judges in applying T.C.A. § 8-14-205(e), which, as
discussed above, governs representation in cases involving multiple indigenf defendants. (see
Exhibit F). Justice Reid's office was motivated by “mandated cost reductions in the budget of
the state judicial court system.” Aug. 7, 1991 Memorandum (copy attached as Exhibit M).

Justice Reid's office stated that the pub.lic defender should be appointed “whenever
possible” and that a court should only appoint private counsel if a conflict of interest requires it.
July 12, 1991 Memorandum (copy attached as Exhibit N); (see Exhibit M). Justice Reid's
office was concerned that, in the case of multiple indigent defendants, trial courts were
“automatically” appointing a private attorney to represent a defendant instead of inquiring
whether the public defender could represent some or all defendants consistently with the
requirements of § 8-14-205(e) regarding actual or potential conflicts. July 25, 1991

Memorandum (copy attached as Exhibit O); (see Exhibits M, N). Justice Reid's office

indicated that a heavy workload alone would not justify the appointment of private counsel in a
multiple-defendant case. Nevertheless, his office also stated that, “if the immediate or
continuing responsibilities of [the public defender’s] office prevent the public defender from
rendering effective assistance of counsel or otherwise performing the duties of that office, it can

be considered a reason for appointment of private counsel in cases involving multiple

defendants.” (see Exhibits N, O).
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In a November 20, 1991, letter declining this Court’.s invitation to participate in
proceedings for relief from caseloads initiated by the Public Defender (copy attached as Exhibit
P), Justice Reid's office stated that, with regard to the appointment of counsel for indigent
defendants, “ALL OTHER CONSIDERATIONS MUST BE SUBORDINATED TO THE
RIGHT OF AN ACCUSED TO HAVE EFFECTIVE ASSISTANCE OF COUNSEL AS
REQUIRED BY LAW.” (emphasis in original). Chief Justice Reid's office therefore recognized
that the quality of representation to which an indigent defendant is constitutionally entitled must

be the Court’s paramount concern, even in the face of budget shortfalls.

VI Although the Public Defender has proposed the suspension of appointments
in the Misdemeanor Division of the Court, the Public Defender welcomes the
Court's opinions on any other relief that may be appropriate.

The Public Defender has proposed as relief from the office's excessive caseloads and
workloads the suspension of appointment of his office to represent defendants in the
Misdemeanor Division. The Public Defender has proposed this relief because, as discussed in
the Sworn Petition, the Public Defender believes that this solution is the least disruptive and least

costly, Furthermore, the Public Defender believes this relief will allow the office to continue to

accept appointments to represent those defendants charged with the most serious crimes,

consistently with constitutional and professional standards. n re: Sworn Petition of Knox

County Public Defender (file date March 26, 2008), at 1-4. Nevertheless, the Public Defender
has initiated this collaborative éffort between the Court and his office to address the caseload
and workload crises that his office is experiencing. Therefore, the Public Defender welcomes the

Court's opinions on what is the best solution to the identified problem.
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CONCLUSION

Rule 13 sets out the standard for the Court to apply in determining whether the Public
Defender should be appointed to represent an indigent defendant. Because the rule contemplates
_that the Public Defender's office, rather than the individual lawyers in the office, is appointed,
the Court may determine in the aggregate that the Public Defender should not be appointed to
represent a group of defendants. Furthermore, nothing in Rule 13 or other state law governing
representation of indigent defendants requires that the Public Defender's office be available to
accept appointments in all courts. Nevertheless, to the extent that a source of state law could be
construed to impose such a requirement, that law must yield to the standard in Rule 13. Because
the Tennessee Supreme Court ¢xercised its inherent power to regulate the practice of law in
promulgating Rule 13, neither the executive nor the legislative branch may encroach upon or
infringe its requirements. |

Finally, although the Public Defender has proposed the suspension of appointment of his

office in the Misdemeanor Division, the Public Defender welcomes the Court's opinions on any

other appropriate relief.
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OF COUNSEL:

MARK STEPHENS BPR #007151
District Public Defender

1101 Liberty Street

Knoxville, TN 37919

Telephone: 865-594-6120

Respectfully submitted,

CHAMBLISS, BAHNER & STOPHEL, P.C.

By: {—LMLL V\NAwee, ,l

T. Ma;{ﬁeld’ Bahner (BPR No.0¢1150)

Hugh J. Moore, Jr. (BPR No. 000883)
D. Aaron Love (BPR No. 026444)

1000 Tallan Building, Two Union Square

Chattanooga, Tennessee 37402-2500

Telephone: 423/757-0243 -

Facsimile: 423/508-1243
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